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Marsack, S.C.

Defending Unreasonable Refusal
to Rehire Claims Filed Against

Wisconsin Businesses
by.: Daniel J. Finerty and James E. Panther, Lindner &

I. Introduction

Wisconsin law provides
several litigation
perils for Wisconsin
employers  attempting
to economically
direct their business
enterprises. While there
are numerous examples
of  Wisconsin-specific
claims that trip up businesses, this article addresses
one particular statute that, if violated, can require
an employer to pay up to one year’s wages to an
employee terminated or not rehired following a work-
related injury: the unreasonable refusal to rehire
penalty in Wis. Stat. § 102.35. Among Wisconsin’s
penalty provisions often called “secondary claims,”
this secondary claim is distinct from the portions of
the Worker’s Compensation Act that compensate
for physical or mental injuries incurred in the work
place, and cannot be insured or paid by a worker’s
compensation insurance carrier.! This particular
secondary claim presents a challenge for defense
counsel unlike others due to the one-year damage
cap, which necessitates economical, cost-effective
handling of this claim from start to finish.

II. The Statute

When 1975 Senate Bill 2 was passed by the
Wisconsin legislature, signed by Governor Patrick
Lucey and published on December 28, 1975, the law
made many changes to state law regarding worker’s
compensation.? Those changes included the creation
of a specific, uninsured penalty claim against an

employer. While this penalty statute has been
amended slightly since, Wisconsin law provides
that an employer may be obligated to pay up to one
year’s wages to an employee who is terminated or
not rehired following a work-related injury unless
the employer has reasonable cause to do so. Wis.
Stat. § 102.35(3) provides:

Any employer who  without
reasonable cause refuses to rehire
an employee who is injured in
the course of employment, when
suitable employment is available
within the employee’s physical
and mental limitations, upon order
of the department or the division,
has exclusive liability to pay to
the employee, in addition to other
benefits, the wages lost during the
period of such refusal, not exceeding
one year’s wages. In determining the
availability of suitable employment
the continuance in business of the
employer shall be considered and
any written rules promulgated by the
employer with respect to seniority
or the provisions of any collective
bargaining agreement with respect to
seniority shall govern.?

Stated another way, an employer is obligated to
rehire an employee following recovery from a work-
related injury if suitable work is available within
the employee’s limitations unless the employer has
“reasonable cause” not to rehire or to terminate. If
the employer refuses to rehire or terminates when




suitable work is available and cannot establish
reasonable cause for its decision, an unreasonable
refusal to rehire (URR) application or claim seeking
penalty may be filed with the Department of
Workforce Development’s Worker’s Compensation
Division.*

Wis. Stat. §102.35(3) attempts to “prevent
discrimination against employees who have
previously sustained injuries and to see to it, if there
are positions available and the injured employee can
do the work, that the injured person goes back to
work with his former employer,” in effect declaring
a compensable injury an additional protected
exception to the “at will” employment doctrine.’
Consistent with the compensatory nature of the
Worker’s Compensation Act® as a whole, courts are
required to liberally construe these provisions to
fulfill their “beneficent purpose,”’ something defense
counsel should be keenly aware of in all phases of
URR litigation.

With that said, the Labor and Industry Review
Commission® and Wisconsin courts do not generally
interfere with a Wisconsin employer’s ability to
economically run its business and have sustained
defenses in cases where, for example, the employer
has established a basic economic necessity or well-
grounded, policy-based defense to supportreasonable
cause.

II1. Applicant’s Burden of Proof

Claims under Wis. Stat. § 102.35(3) are evaluated
using a burden-shifting framework. To make a prima
facie case, an employee must show that he or she was
an “employee,” as defined by Wis. Stat. § 102.07 for
an employer’ at the time of injury, who sustained a
compensable injury in the course and scope of work,
and was denied rehire after seeking reemployment.'°
Each of these elements is reviewed in more detail
below.
a. Employee Status

For a private sector employer, an “employee” is
defined by Wis. Stat. § 102.07(4)(a)"" to include
every person in the service of another regardless of

by whom the employee is paid provided the employer
has actual or constructive knowledge; however, the
statute expressly excludes domestic servants and
certain other individuals.

“Domestic servant” has been reasonably defined
by the Commission to exclude from worker’s
compensation coverage “an individual who is hired
to give primary care to an invalid,” “even though the
primary care giver may assist in preparation and clean
up for the invalid’s meals, because such activities
would be incidental to the primary care duties.”'
In past cases, the Commission has reviewed the
underlying details relating to an alleged employment
relationship. In Halvorsen v. Alexander, the applicant
filed an application for worker’s compensation
benefits after a physical alteration arose during a
side project in which the applicant’s boss paid $500
to him and several individuals to paint his personal
boat outside of his normal duties working for the
business:

[A] person does not become an
“employee” for the purposes of Wis.
Stat. §102.07(4) simply by performing
some kind of compensated service for
another. In order to be an “employee”
as defined in Wis. Stat. § 102.07(4), a
worker must perform services under
a contract of hire, and in the course
of a trade, business, profession, or
occupation of the putative employer.
A trade or business has been defined
as an occupation or employment
habitually engaged in for livelihood
or gain. Applying that definition,
neither Jeffrey Alexander nor
Alexander & Alexander is engaged
in a trade, business, occupation, or
profession even tangentially related
to painting boats."

In recent years, Wisconsin courts have recognized
that the party seeking to prove an employment
relationship has the burden of proof.!* While the
independent contractor test is set forth by statute,
the Kress test still provides the primary vehicle for




determining whether the work performed establishes
an employer-employee relationship by examining
the level of control over the work by an employer."
Those sources should be consulted for more details on
the employer-employee relationship and independent
contractor issue in appropriate circumstances.

The Wisconsin Supreme Court has been clear that
the worker’s compensation statute must be liberally
construed in favor of including all services that can
reasonably be said to come within its purview.!® As
a result, if the facts tend to show even the most basic
employer-employee relationship existed, counsel
should turn to other portions of the burden-shifting
approach discussed below.

b. Compensable Injury

In order to come within the protection of Wis. Stat.
§ 102.35(3) and the larger Chapter 102 itself, the
employee is obligated to prove there was in fact a
compensable work-related injury that both arose out
of employment and occurred while the employee
was in the course of employment as required by Wis.
Stat. § 102.03. Without a compensable work injury,
the employer cannot be said to have refused rehire of
an employee “injured in the course of employment.”
Often, a worker’s compensation carrier will dispute
this aspect of the primary claim on a medical
basis through the use of an Independent Medical
Examination (IME) or, less often, on a factual basis.

When the compensability of an injury is in dispute,
the Office of Worker’s Compensation Hearings!” will
typically schedule a hearing on the issue of primary
compensation first to determine if the employee
is eligible for worker’s compensation benefits,
which often will include a determination whether a
compensable work injury occurred. If the applicant
is successful at the primary compensation hearing,
and a work-related injury is shown, this element will
be established for purposes of his or her URR claim;
in such a case, defense strategies should be focused
elsewhere.

However, when the applicant requests a penalty
hearing on the Wis. Stat. § 102.35(3) application
without a prior finding of the work-relatedness
of the injury, the employer can logically take the
position that the employee’s injury did not take
place in the course of employment or was otherwise
not compensable, assuming sufficient facts exist to
support such a defense in order to defeat this claim.

In this regard, a concession by a worker’s
compensation carrier in a Limited Compromise
Agreement to resolve a primary compensation claim
does not bind the employer, unless the employer is a
signatory to the Agreement and does not except itself
from the concession. However, an employer would
typically only be a party to a Full Compromise
Agreement which would resolve both the primary
claim and the secondary claim, bringing the entire
claim to a resolution.

c. Denial of Rehire or Termination

For the final prima facie element, an employee
must typically establish that he or she applied to be
rehired.’® An employee can do so via informal means
such as a telephone conversation."” In situations
where the employee is released to return to the same
position without restrictions, the employee need
only inform the employer of the physician’s release
in order to express a sufficient interest in returning
to work.?® By contrast, if an employee is terminated
while on leave during a healing period and before
permanent restrictions have been assigned, no formal
reapplication is required nor is the employee required
to show up once the healing period ends since doing
so would be futile.”!

However, if restrictions from the employee’s doctor
preclude the employee from physically or mentally
performing the job held at the time of injury, the
employee must, at least, express to the employer the
extent to which he or she is interested in working in
a different capacity before a prima facie case can be
established for an alleged failure to rehire into another
position.”? The Court of Appeals recently resolved
this tension between the conflicting obligations to
initiate the rehire discussion by holding:




The exception [to the obligation of
the employee to provide notice to
the employer only] applies under
circumstances where the employee’s
application to return to the prior
position would be futile given
that he or she was fired from that
position, constituting his employer’s
unreasonable refusal to rehire. But
in instances in which the employer
has a reasonable basis to terminate
an employee who is not capable of
returning to his or her former position,
it is not overly burdensome to require
the employee to intimate that he or
she is interested in other positions in
order to establish a prima facie case
for the failure-to-rehire penalty under
Wis. Stat. § 102.35(3).%

In light of Wisconsin’s labor shortage, even where
an employee cannot work in his or her original
position, an employer may wish to consider rehiring
an employee into a different position in light of
the employer’s prior investment in training and the
employee’s experience.

IV. Employer’s Defenses

If an employee can sustain the prima facie burden, the
burden then shifts to the employer to show one of a
number of defenses including that suitable work was
not available, the employee was medically prevented
from performing the job-related duties of his or her
position, that the employee never provided notice of
his orher desire to return to work and that the basis
for the employer’s refusal to rehire amounted to
reasonable cause.*

First, numerous Commission and court cases over the
years have exposed a serious pitfall for Wisconsin
employers where an employer terminates because
of an employee’s violation of a no-fault attendance
policy. However, where the facts reveal that one or
more of the absences considered by the employer
were related to or caused by the prior work-related
injury,” an employer’s contention that its uniformly-

applied attendance policy provides reasonable cause
for termination will likely fail. An attendance-based
termination of an employee who sustained a worker’s
compensation injury prior to a recent return to work
may present an area of risk for Wisconsin employers.
In this regard, Wisconsin courts have been consistent
that “the law applies even where a worker is fired
only in part because of the work injury.”?® Perhaps
some defense remains where the employee never
informed the employer that the absences were
due to the prior injury and/or never followed the
employer’s policy in regard to reporting or providing
medical documentation regarding such absences;
however, this is merely a possibility that focuses on
an employer’s intent that is not necessarily consistent
with the statutory language.

Second, if no suitable work is available, the employer
cannot be held liable, as explicitly laid out in the
statute itself. Since information on available work
is typically within the employer’s possession, the
employer bears the burden to present this defense.
Even suitable part-time positions must be offered
to injured employees who have recovered from
their injury and are again available for work.”” If
no suitable work was available and a URR claim
is filed nonetheless, this information should be
collected, preserved and, if appropriate, shared with
the applicant along with a request to withdraw the
application. Absent dismissal, this information must
be presented at hearing with supporting testimony by
acompany official knowledgeable of the positions not
available at the time. Additional testimony regarding
any business-related reasons for the lack of work
may also be helpful. If no work was available, much
less any suitable work, the employer has established
the defense.

Third, as an extension of the prior defense, if the
employer can show that an employee was physically
or mentally unable to perform the job held at the time
ofinjury and thatno other suitable work was available,
the employer is not liable for the statutory penalty.
This defense, by contrast to the prior defense,
focuses on the ability of the employee to perform the
job-related duties of the specific position into which
rehire is sought.?’ To establish this defense, counsel

(c) 2021 Wisconsin Defense Counsel. All rights reserved. Finerty, Daniel J. J. and JameE. s Panther, m



should review with the employer the applicable job
description which provides, for example, lifting and
other physical requirements of the position, and
discuss its application to the employee’s position
in light of the treating doctor’s limitation on the
employee’s ability to work. At hearing, the employer
must offer medical proof that the employee was
physically or mentally unable to perform the job,
which will typically come in the form of the treating
doctor’s limitations upon the employee’s ability to
perform work. In addition, a company official should
testify regarding the employee’s job description and
the employee’s job in general. As an example, while
a firefighter need not necessarily lift and carry 200
pounds every day, the ability to do so is essential for
any fire department member even a fire inspector.
To be clear, both the position’s physical and mental
obligations and the medical evidence showing that
the employee cannot meet those obligations are
necessary to establish this defense under West Bend.
With that said, helpful testimony can also be obtained
through the cross-examination of the employee
and submission of the doctor-issued restrictions
submitted within the employee’s medical records in
order to establish the underlying claim. As they say,
the best defense is sometimes a good offense.

Fourth, in order to meet the reasonable cause burden,
the employer must establish facts and circumstances
to show its actions were “fair, just, or fit under
the circumstances.”® The question of whether
an employer unreasonably refused to rehire an
individual is a mixed question of fact and law.?! The
question of whether the established facts give rise
to reasonable cause requires an examination of the
statute and its application to those facts.*? Generally,
reasonable cause may be established by showing that
the discharge was for a reason unrelated to the injury,
such as misconduct, poor performance, an economic
slowdown or an employer’s decision to eliminate
an employee’s position.>* This defense, at its best,
typically centers around an employer’s economic
decision based upon business circumstances and
economic need.** The employers’ defenses in Ray
Hutson and deBoer Transport are illustrative.

In Ray Hutson, after a five-month absence due to
a work-related knee injury, the employee, Tooley,
sought rehire to his parts salesperson position at
his employer, Ray Hutson Chevrolet, but found the
position was eliminated. During the employee’s
leave, the employer found that it could operate the
parts department with only four parts salespersons,
instead of five (the firth being the employee), along
with one unskilled assistant paid roughly 60% of
the employee’s base. As a result, it eliminated the
employee’s position, operated the parts department
with four parts salespeople, and, upon his return,
offered the employee a different position at a reduced
salary. The employee rejected the offered position,
opting to file a URR application instead. After the
ALJ found a violation, the Commission affirmed
finding that, among other things, “Hutson has failed
to show that efficiency justified the reduction in sales
positions...”* The Court of Appeals, however, flatly
rejected the Commission’s reasoning and held that:

A business decision to reduce
costs can, by itself, establish the
reasonableness of the decision.
Reducing costs is a form of
efficiency. Inefficient businesses risk
their very survival and the jobs of all
employees. Nothing in § 102.35(3),
STATS., reflects a legislative intent
that an employer must perpetuate an
unnecessary expense by rehiring an
injured employee to fill a position the
employer eliminated to save costs. We
conclude that if an employer shows
that it refused to rehire an injured
employee because the employee’s
position has been eliminated to
reduce costs and therefore to increase
efficiency, the employer has shown
reasonable cause under § 102.35(3).%

The Court of Appeals concluded that the employer
had reasonable cause not to rehire the employee
and reversed and remanded to the circuit court
with instructions to vacate the Commission’s
contrary order.’” Notably, it did so because LIRC
did not identify Hutson’s impermissible motive




and the Commission’s inference that Hutson had
a hidden motive (not reflected within the record)
was unreasonable. Accordingly, counsel should be
cognizant that even the best reasonable cause defense
can get tripped up if management statements reflect
questionable motives.

In deBoer, the Supreme Court recognized the
reasonable cause defense, again reversing the
Commission. The employee, Swenson, a truck driver
who drove exclusively night-time routes for his
employer, DeBoer Transport, Inc., in order to care for
his ailing father during the day and save on the care-
related expenses, sustained a conceded work injury
to his left knee. After he was released, the employer
insisted that he complete a safety-related “check-
ride” with another driver, essentially an extended
skills assessment trip imposed on all employees
upon return from any leave. The company’s
requirement was in place for public safety reasons
and no known exceptions had ever been made. After
being advised that the check-ride trip could take
anywhere from a few days to weeks, the employee
requested modification of the requirement so that it
could done locally; alternatively, he requested the
company pay for a nurse to care for his father during
his trip. The company declined both requests. Due to
the employee’s refusal to complete the check-ride, he
was terminated.

After hearing, the ALJ held the employer did not have
a reasonable cause for refusing to rehire Swenson.
Likewise, LIRC and the circuit court both agreed,
each focusing on the employer’s refusal to modify
the check-ride requirement so the employee could
complete it and care for his terminally-ill father.

However, the Court of Appeals reversed, concluding
that LIRC went too far when it held the employer
acted unreasonably when it refused to adjust the
“non-work, non-injury related issue in Swenson’s
life.”*® Upholding this reversal and remanding the
claim for dismissal, the Supreme Court held there
was no evidence the employer failed to rehire the
employee for any reason other than his refusal to
comply with its check-ride safety policy.* In this
regard, the Supreme Court held that the statute does

not require “employers [to] change their legitimate
and universally applied business policies to meet the
personal obligations of their employees.”® Perhaps
more significantly, however, the Supreme Court
clarified that the Wisconsin Fair Employment Act’s
disability-related  “reasonable = accommodation”
obligation placed upon an employer, which was
arguably implicated by the employee’s request
to modify the check-ride requirement, had no
application to the employee’s URR claim.*!

V. Best Practices

Assuming an economical settlement cannot be
reached, the critical factor for defense counsel to
keep in mind is that, in many cases, the business
client is solely paying for the defense. This fact
alone differentiates the claim from defense of a
primary compensation claim, where the worker’s
compensation carrier provides the defense. Rather,
the worker’s compensation carrier is precluded
by law from defending this penalty claim.* Quite
simply, it may change the economics of a settlement
evaluation.

However, with the increased prevalence of
Employment Practice Liability Insurance (EPLI)
among business clients, companies that tender
URR claims are finding coverage through EPLI
policies. Assuming tender and a favorable coverage
determination, a solid tripartite relationship between
the employer, the carrier and defense counsel should
ensure an efficient and cost-effective defense toward
a favorable settlement and, if that is not possible, an
appeal-proof defense at hearing.

Practically, as the liability for the claim is, at most,
one year’s wages, the employee’s earnings in the
year prior to the accident should be ascertained at the
earliest possible moment. Further, even assuming
the employee prevails, the amount at issue could
be less than one year’s wages, as the recovery is
temporal, not monetary.*> An employer can review
their monthly unemployment insurance reports to
determine the amount of benefits the employee has
collected to date.




It stands to reason that most companies, and their
EPLI carrier partners, would rather settle a claim for
some lesser percentage of the total recovery when it
will cost more than that percentage to fully defend
the matter. While it is hard to predict defense costs
at the outset, counsel should gather information and
prepare a solid budget to ensure the client and carrier
are fully-informed going forward. Upon learning of
the filing, counsel should implement litigation holds
to secure all electronic and documentary evidence in
the employer’s possession and, if warranted, provide
an evidence preservation letter to the employee.
Following service of the URR claim, the employer
must prepare and file an Answer to the Complaint
and Admission to Service with the OWCH.*
At that point, counsel must examine all possible
defenses and elect which defenses asserted in the
answer provide the most economical and effective
route toward achieving favorable settlement or, if
necessary, a successful hearing. As several of the
defenses outlined above can be found in the medical
records, it is best to request medical authorizations
from the applicant and obtain certified medical
records directly from all treating medical providers.*

More generally, as reasonable cause and other
aspects of the employee’s prima facie claim depend
upon them, the underlying facts and circumstances
relating to the employee’s job, work history, injury,
treatment, and work restrictions as well as the
business background, as highlighted by interviews
with senior management officials and others, must
be ascertained to determine the relative strength of
each defense.

VI. Conclusion

URR claims present an unusual litigation risk in
Wisconsin that, while limited in monetary exposure,
may present traditional employment litigators with
a challenge. For the statute’s “reasonable cause” to
be established, more is required than that which is
required to show a “legitimate business reason”
under either Title VII or the WFEA. This requires
a deeper dive into the facts and circumstances
surrounding an employee’s return to work and/or
the basis for the separation. By definition, this dive

must be economically prudent in order to develop
a cost-effective strategy to encourage a favorable
settlement and, if not possible, to prevail at hearing
with a record that can sustain appellate review.
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